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As a Reston property owner, a Fairfax County resident, and President of the Equitable 
Housing Institute, I urge the Board not to approve the applicant’s (RTC’s) current 
Planned Residential Community (PRC) Plan, because: 
 

1. It is seriously deficient under the County’s PRC Plan provisions. For example -- 
 

b. It is not in accordance with basic objectives of PRC zoning regarding 
compatibility with surrounding development and balanced development 
(including sufficient housing to balance commercial development); and 

c. It is not in accordance with other PRC regulations, in that it does not 
substantially confirm to the County’s Comprehensive Plan (CP) regarding 
intensity of development and continuity in design between the Metrorail 
Station Area and adjacent development.  

2. The County’s PRC Plan provisions are valid, and they call for more than just 
ministerial action on a developer’s PRC Plan.  

 
3. The Board of Supervisors (“Board”) in 1978-79 did not expressly or impliedly 

approve the kind of massive office tower that RTC now proposes.  
 

4. The decision on RTC’s current plan does not depend on whether substantial 
changes affecting the public interest have occurred in the vicinity of RTC’s parcel 
since the 1978 development approvals.   

5. Even if one were to determine whether such changes have occurred, clearly they 
have, so that RTC’s current proposal should not be approved.  

6. Approval of RTC’s proposal would set a problematic precedent regarding other 
properties similarly situated, with PRC or similar zoning. 
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1. RTC’s current plan is seriously deficient under the County’s PRC Plan 
provisions 

 
RTC’s PRC Plan, first submitted in November 2010, is inadequate under the County’s 
PRC Plan provisions because it is not in accordance with “applicable objectives and 
regulations of the PRC District,” as required. Fairfax County Zoning Ordinance (ZO), 
Sect. 16-203(1).1  
 

a. RTC’s PRC Plan is not in accordance with certain basic objectives of 
PRC zoning  

 
The Staff Report on RTC’s plan summarizes why RTC’s plan is not in accordance with 
Objective 2 of the PRC District: 
 

“Objective 2 of Section 6-301 of the Zoning Ordinance PRC standards 
calls for a development to achieve ‘An orderly and creative arrangement 
of all land uses with respect to each other and to the entire community.’ 
The applicant proposes . . . to maximize the level of intensity that can be 
placed on the subject site. The result would be a development 
disproportionate and incompatible in scale to the surrounding 
neighborhoods.”  

 
(Staff Report at p. 9 (some emphasis in original)) For example, RTC’s proposed 23-story 
office tower would be more than 125 feet taller than any of the proposed surrounding 
buildings, and taller than any of the existing buildings within the Reston Town Center 
Urban Core. (Id.) The disproportionate nature of RTC’s proposed redevelopment, 
detailed in the Staff Report, is further summarized below in subpart (b) of this discussion.  
 
We believe the application also is inconsistent with Objective 1 of the PRC 
District, which requires the developer to demonstrate the achievement of: “A 
variety of housing types, employment opportunities and commercial services to 
achieve a balanced community for families of all ages, sizes and levels of 
income.” ZO Sect. 6-301 (Emphasis added) Here, we differ with Staff, which 
argues that the uses in RTC’s application (all non-residential) “are in accordance 
with this objective.” (Staff Report at p. 16) The reasons for our view follow.  
 
In planning for “a balanced community for families of all ages, sizes and levels of 
income,” the position of the American Planning Association (APA) bears noting.  
The APA advises that the generally recommended target standard for a community is one 
housing unit for every 1.5 jobs.2   

                                                
1 That section also provides: “The Board may approve a PRC plan subject to the provisions of 
this Part [Art. 16, Part 2 “Submission Requirements for a PRC District”] and Sect. 18-110 
[“Required notice for public hearings”].”  
2 APA Advisory Service Report No. 516, Jobs-Housing Balance, p. 4 (2003), posted at:  
http://www.planning.org/pas/reports/subscribers/pdf/PAS516.pdf.) In the Washington metropolitan area, 
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By contrast, the Reston Town Center area recently had a jobs-housing ratio of 13.6:1; 3 
the Reston Suburban Center (study areas near future Metrorail stations) had a jobs-
housing ratio of over 14:1 overall; and Reston overall had a ratio of 3.55:1.4 In fact, lack 
of balance between residential and non-residential development is a general problem in 
Fairfax County.5 The problems created by such unbalanced development include:  
 

• increasingly congested highways and longer commuting times; 
• increasing suburban sprawl; 
• a troubled, unstable housing market;  
• unnecessary levels of poverty and homelessness; 
• increasingly major amounts of lost economic development in Fairfax County. 

 
Even under the Town Center Subcommittee’s recommendations to the Reston Special 
Study Task Force, Town Center would not become “a balanced community for families 
of all ages, sizes and levels of income.”6 Areas farther from the planned Metrorail station, 
but within walking distance of jobs in Town Center, are critical areas for the needed 
residential development. The preferred scale of such developments tends to be mid-rise 
rather than high-rise. RTC’s proposed 23-story office tower would aggravate the 
development imbalance in the general Town Center area and in Reston as a whole. 7 

                                                                                                                                            
the average number of workers per household before the recent recession was about 1.6 – 
probably due in part to unusually high housing costs.  
3 Fairfax County DPZ, Plan Alternative Committee Reports Map for Reston Task Force, (June 1, 
2011, as amended), p. 2.   
4 E.g., Fairfax County DPZ, “Residentially-Intensive” Scenario for Reston Task Force 
(November 1, 2011, as amended).  
5 Fairfax County as a whole had a jobs-housing ratio of 2.15:1 in 2005, up from 1.39:1 in 1980. 
George Mason Univ., Center for Regional Analysis, Fairfax 2030: More Jobs Than People, pp. 
5-6 (April 26, 2007).  Northern Fairfax County generally has higher jobs-housing ratios than 
Southern Fairfax County. The term “community,” for purposes of jobs-housing balance, arguably 
should be defined as a desirable commuter shed area (such as Reston overall, or even a smaller 
geographic area). APA, Jobs-Housing Balance, supra n. 2, at pp. 19-20.  Such a definition would 
tend to minimize sprawl, traffic congestion, and similar problems. However, there appears to be 
no generally accepted geographic scale yet for the term “community.” Id..   
6 Report of the Town Center Subcommittee to the Reston Master Plan Special Study Task Force 
(October 5, 2010). The Town Center Subcommittee recommends that the jobs-housing ratio in 
Town Center itself be reduced to about 4:1 by 2030, by requiring at least as many square feet of 
new residential development as new non-residential development. But predominantly residential 
development will be needed outside Town Center itself, to create a balanced community. More 
than twice as much residential square footage is needed to balance a given quantity of 
commercial development.   
7 The apparent basis of the Staff Report’s finding that RTC’s application to be in accordance with 
Objective 1 is that the property “is located to the north of the Reston Town Center, where there 
are a variety of housing types, including mid and high-rise multifamily dwellings and 
townhouses.” (Staff Report at 16) But, as mentioned, Town Center development is quite 
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b. RTC’s plan does not substantially conform to the County’s 

Comprehensive Plan (CP)  
 
The applicable regulations of the PRC District incorporate ZO “Article 16 for the 
standards for all planned developments and development plan and PRC plan 
requirements.” Sect. 6-310 (emphasis added). The first of the General Standards in 
Article 16 states: 
 

1. The planned development shall substantially conform to the adopted 
comprehensive plan with respect to type, character, intensity of use and 
public facilities. Planned developments shall not exceed the density or 
intensity permitted by the adopted comprehensive plan, except as 
expressly permitted under the applicable density or intensity bonus 
provisions.  

 
ZO Sec. 16-101(1) (emphasis added). (We are not aware of any applicable density or 
intensity bonuses here.) The Staff Report notes the serious inconsistency between RTC’s 
PRC Plan and basic elements of the Comprehensive Plan: 
 

• The “application proposes an FAR of 4.08, which far exceeds the intensity 
recommended by the Plan. The proposed non-residential development in this 
application is approximately 5.8 to 8 times greater in mass than envisioned under 
the Comprehensive Plan with respect to intensity of use.” (Staff Report at p. 13)  

• “The Comprehensive Plan text for Reston encourages stepping down in height 
and intensity outside of the Town Center Urban Core. . . . The proposed buildings 
[sic] would be more than 125 feet taller than any of the proposed surrounding 
buildings and taller than any of the existing buildings within the Reston Town 
Center Urban Core. . . . [The proposed building] is not located in a transit station 
area. Instead, the site is located in an area where such height (295 feet) is not 
compatible with the surrounding existing or proposed development.” (Staff 
Report at p. 9) 

• The Comprehensive Plan states that “these guidelines apply generally to the areas 
within the Reston-Herndon Suburban Center that are located outside of the 
Transit Station Areas to encourage continuity in design between the Transit 
Station Areas and adjacent areas in the Suburban Center.” (Staff Report at 7) 
RTC’s property is adjacent to the Town Center Transit Station Area. Yet its 
proposal is quite inconsistent with the existing recommendations of the planning 
group the County set up to plan that Transit Station Area. Specifically, the 
recommendations of the Town Center Subcommittee of the Reston Master Plan 

                                                                                                                                            
unbalanced now and still will be unbalanced under the current recommendations to the Task 
Force. RTC’s proposal would aggravate the imbalance by adding 418,900 SF of development – 
all commercial – adjacent to Town Center. 
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Special Study Task Force (noted above, n. 4) call for tapered development on the 
perimeter of Town Center, and an improved ratio of housing units to jobs.  

 
Thus, RTC’s plan clearly is not in accordance with “the applicable objectives and 
regulations of the PRC District,” as required, and it should not be approved.  
 

2. The PRC Plan provisions are valid, and they call for more than just 
ministerial review of a developer’s PRC Plan  

 
The County’s PRC Plan provisions have been in place for many years. As we understand 
it, only one question has been raised about their validity. 8 That question is about the 
change in 2007 from administrative review of PRC Plans by DPWES to legislative 
review of them by the PC and the Board. ZO Amendment 07-397 (March 26, 2007).9 
That change was recommended to protect the County from the adverse consequences of 
the way PRC Plans in Reston were being processed under “blob” PRC zoning.  
 

Given that under certain approved rezonings, redevelopment could occur 
in unanticipated locations, such as in stable residential neighborhoods and 
without a public forum, particularly in Reston where a significant number 
of older neighborhoods were developed according to blob or very general 
approved development plans, staff is recommending a change to the way 
PRC Plans are processed.10   

 
(Emphasis added) Apparently, the County is comfortable with the validity of its 2007 
change.  Planning Commissioner de la Fe stated without contradiction at the Planning 
Commission (PC) decisional meeting on RTC’s application: “There is no question as to 
the legality of that approval process change.” (Verbatim of June 28, 2012, PC discussion 
of RTC’s application, at 1)  
 
On the validity issue, we will simply note that there are discretionary judgments called 
for in the PRC Plan provisions, and it is quite proper for the Board to assume direct 
responsibility for them. Those judgments are not merely ministerial and never have been, 
under the PRC Plan provisions.  
 

                                                
8 That question is discussed in a letter from RTC’s counsel, Martin D. Walsh and John H. Foote, 
to David P. Bobzien, Fairfax County Attorney, April 13, 2012, at p. 4 (marked as “Draft”).  
9 The Board in 2007 transferred final approval authority for a PRC Plan to itself, following 
actions by DPZ (the Department of Planning and Zoning) and the Planning Commission. Thus, 
the amendment “change[d] the process for approval of a PRC plan from an administrative 
approval by the Department of Public Works and Environmental Services (DPWES) to a 
legislative action by the Board of Supervisors . . . .” 2007 Staff Report, p. 1 (emphasis added). 
The ordinance now states: “For the purpose of” this ordinance, a PRC plan “is not to be construed 
as a site plan as required by the provisions of Article 17 [governing Site Plans].”  
10 RTC-Bobzien letter, supra n. 8, at 3, quoting Staff Report on proposed ZO Amendment 07-397, 
at p. 10.  
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The difference between ministerial and discretionary land use responsibilities is 
illustrated by a recent decision by the Virginia Supreme Court. Umstattd v. Centex 
Homes, 274 Va. 541 (2007). There, the Court unanimously rejected a developer’s 
argument that acceptance and processing of its application for a subdivision and a 
preliminary subdivision plat was a purely ministerial duty – even though the development 
sought was permitted as a matter of right under the existing zoning. Thus, the Court 
denied the developer (Centex) a writ of mandamus.  
 

Mandamus is an extraordinary remedy that may be used to compel a 
public official to perform a purely ministerial duty imposed by law . . . 
without the exercise of his own judgment or discretion. Where the official 
duty involves the necessity on the part of the officer to make some 
investigation, to examine evidence and form his judgment thereon, 
mandamus will not be awarded to compel performance of the duty. . . .  
 
Applying those principles, it is apparent that the decision to be made by 
the Town's officials in deciding whether to accept the application involved 
considerable investigation of the submitted plans, the conditions existing 
on the subject land and in the surrounding area, and the exercise of 
discretion and judgment in applying the applicable statutes, ordinances 
and regulations to the conditions found to exist. 

 
274 Va. at 545-546 (citations omitted).11 The same is true of County review of RTC’s 
current Plan. That review requires considerable factual investigation of the conditions on 
the land and in the surrounding area. It also requires the exercise of discretion and 
judgment in applying the applicable statutes, ordinances and regulations, such as the 
general objectives of the PRC District and the general standards for planned 
developments, to RTC’s application. Those are not ministerial duties. The 2007 change 
from DPWES review to PC and Board review of PRC Plans appears valid and sensible.  
 
At some point, certain land development approvals become ministerial. For site plans, 
that point is where the local officials complete the discretionary judgments they need to 

                                                
11 The Court specifically distinguished one land use case where it had found noncompliance with 
a ministerial duty. 

The present case differs from Board of Supervisors v. Hylton Enterprises, 216 Va. 
582, 221 S.E.2d 534 (1976). There, we held that mandamus was the proper 
remedy to compel county officials to act on site plans that had been pending 
before them for over two years. We held that the duty of the officials to take 
action within a reasonable time was purely ministerial, but we did not undertake 
to dictate what action they should take. We agreed that the substance of their 
decision would lie within the officials' discretion. Id. at 584, 221 S.E.2d at 536. 

274 Va. at 547. See also, e.g., Ancient Art Tattoo Studio v. Va. Beach, 263 Va. 593, 598 (2002) 
(“the determination as to how to classify a tattoo parlor necessarily involved the exercise of 
discretion by the Zoning Administrator,” where zoning ordinance did not expressly permit it, 
even though very similar uses were expressly permitted).   



7 

A PROJECT OF THE CENTER FOR SOCIAL WELFARE UNDER THE AMERICAN CONSTITUTIONS 

make, and it is apparent that the plan conforms to all applicable, valid requirements of 
local and state law.  
 

We have held that approval of a site plan and issuance of a building permit 
are ministerial, rather than discretionary, acts, the performance of which 
may be enforced by mandamus when an applicant has complied with or is 
ready, willing and able to comply with the local requirements. Planning 
Commission v. Berman, 211 Va. 774, 777, 180 S.E.2d 670, 672 (1971).  

 
Fairfax County BOS v. Horne, 216 Va. 113, 119 (1975) (emphasis added). By contrast, 
RTC’s plan shows that it intends to develop contrary to the local requirements – 
including the County’s PRC Plan provisions. That fact seemingly dictates rejection of its 
application. 
 

3. The Board in 1978-79 did not expressly or impliedly approve the kind of 
massive office tower that RTC now proposes  

 
On Jan. 30, 1978, the County Board rezoned a 163.63-acre tract of land, including the 
2.36-acre parcel that RTC now owns, to RPC (Residential Planned Community). That 
very general (“blob”) zoning classification was renamed PRC (Planned Residential 
Community) soon thereafter. ZO (effective Aug. 14, 1978, Sect. 6-300 et seq.)  
 
Also on Jan. 30, 1978, the Board approved the landowner’s (Gulf-Reston, Inc.’s) 
development plan (DP-121) “as proffered.” That plan was proffered as being in 
compliance with the Reston Master Plan and the County’s Comprehensive Plan. The Jan. 
30, 1978 Board actions are the basis for the claim that RTC is entitled to defy the 
objectives and regulations of PRC zoning now. (RTC did not acquire the 2.36-acre parcel 
until 2005, according to Fairfax County online land sales records.) 
 
Neither the former RPC nor the current PRC zoning classification regulates height, 
intensity, or commercial density directly.12 Those matters are regulated indirectly by 
discretionary County judgments about whether a PRC Plan is in accordance with:  
 

• objectives such as an “orderly and creative arrangement of all land uses with 
respect to each other and to the entire community.” (ZO Sect. 6-300(2)); and  

• regulations such as “the standards for all planned developments and development 
plan and PRC plan requirements” in Article 16. (ZO Sect. 6-310). 

  

                                                
12 The RPC regulations in effect from the time of the original rezoning application through the 
Jan. 30, 1978 Board approvals are found in the Fairfax County Code 1954, Supp. 13 (12-70), Sect. 
30.2.2.2. See Sect. 30.2.2.2(E), Col. 4, 5, and 7 (no regulation of maximum percentage of lot 
coverage, height of buildings, or floor area). For the current regulations on those topics, See ZO 
(2012) Sect. 6-307 (no regulation for maximum building height, floor area ratio, or percentage of 
lot coverage); 6-308 (no regulation for non-residential maximum density).   
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Thus, RTC seeks to have its cake and eat it too. Because its parcel had been rezoned in 
1978 without direct height, density, and intensity limits, it seeks to avoid the indirect 
regulation of those matters, which has been a part of RPC and PRC zoning all along. For 
example, the RPC regulations in effect from 1970 to August 1978 stated:  
 

To be granted this zoning the developer will demonstrate throughout the 
period of development in all of his planning, design and development the 
achievement of the following specific objectives: . . . (6) an orderly and 
creative arrangement of all land uses with respect to each other and to the 
entire community, including residential, commercial [and other land 
uses].”13 
 

That language is substantially similar to that of the current Objective 2 of the PRC 
regulations. As mentioned above (p. 2) the Staff properly found that RTC’s current plan 
is not in accordance with Objective 2. RTC may not properly avoid such objectives and 
regulations of the PRC District by relying on the 1978 approvals. 14 
  

4. The decision on RTC’s current plan does not depend on whether substantial 
changes have occurred in the vicinity of RTC’s parcel since the 1978 
development approvals 

 
Members of the Reston Planning & Zoning Committee (RP&Z) and of the County 
Planning Commission (PC) who voted in favor of RTC’s new PRC Plan appeared 
generally to assume that, under the law, the Board’s 1978 actions weigh heavily in favor 
of approving RTC’s 2010 PRC Plan. The votes of both bodies were deeply divided 
(RP&Z 9-5 in favor; PC 7-3 in favor with two absentions).  
 
Below, we will summarize the views expressed by to show how that legal assumption 
influenced their thinking. First, however, we first will summarize why Virginia law does 
not support approval of RTC’s plan.  
 

a. Virginia land development rights law provides RTC with no vested or 
other property right in the specific land use it seeks 

 
The Board’s 1978 actions in rezoning and approving DP-121 gave the landowner no 
vested right or other property right in the anticipated use of their land. “Generally, 
landowners have no property right in anticipated uses of their land since they have no 
vested property right in the continuation of the land's existing zoning status.” City of 
Suffolk ex rel. Herbert v. Suffolk BZA, 266 Va. 137, 144, 580 S.E. 2d 796 (2003) (quoting 

                                                
13 Fairfax County Code 1954, Supp. 13 (12-70), Sect. 30.2.2.2(A)(6).  
14 Also, both the 1970-78 RPC provisions and the current PRC provisions state: “The location and 
arrangement of structures shall not be detrimental to existing or prospective adjacent dwellings or 
to the existing or prospective development of the neighborhood.” Fairfax County Code 1954, 
Supp. 13 (12-70), Sect. 30.2.2.2(E), Col. 6(1) (that version included “proposed” before “location 
and arrangement of structures”); ZO (2012) Sect. 6-307(2)(A).  
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Board of Zoning Appeals v. CaseLin Systems, Inc., 256 Va. 206, 210, 501 S.E.2d 397, 
400 (1998) (internal citations omitted)).  
 
Under Virginia law up through 1978, and for about twenty years thereafter, the earliest a 
right could vest was upon site plan approval regarding the specific development plan and 
site plan at issue. 15 The site plan approved by the County regarding the 2.36-acre parcel 
was for a five-story, 61,000 SF office building and associated improvements. 
Construction on that development was completed in 1979. Thus, RTC could have no 
expectation of approval of its current proposal, based merely on the Board actions of Jan. 
30, 1978.16 
 
The Virginia Supreme Court also has said:   
 

One who owns land always faces a possibility of its being rezoned. 
However, our policy, which holds that permissible land use should be 
reasonably predictable, assures a landowner that such use will not be 
changed suddenly, arbitrarily or capriciously, but only after a period of 
investigation and community planning, and only where circumstances 
substantially affecting the public interest have changed. 

 

                                                
15 During that time, Virginia vested rights law consisted only of common law (case law). See, e.g., 
Town of Rocky Mount v. Southside Inv., Inc., 254 Va. 130, 133, 487 S.E.2d 855 (1997) 
(landowner had no vested right in zoning that existed at time of its development application, 
because no site plan or permit for undeveloped portion of property had been issued prior to later 
change in zoning; therefore, no significant governmental act had occurred as to that property). See 
generally, e.g., E. A. Prichard and Gregory A. Riegle, Searching For Certainty: Virginia's 
Evolutionary Approach to Vested Rights, 7 Geo. Mason L. Rev. 983, 1000 (1999) (Senate Bill 
570, passed in 1997 and effective in 1998 as § 15.2-2307, “goes further than any approach found 
in earlier common law. Under common law, the earliest a right could vest was upon site plan 
approval. The practical effect of Senate Bill 570 is to allow rights to vest even earlier”). We 
summarize § 15.2-2307 in the next footnote.  
16 In 1998, the Virginia Code added a Vested Rights Statute (§ 15.2-2307) that defines and 
enlarges vested development rights of landowners. That statute does not govern the effect of the 
1978 rezoning, which took place about 20 years before the statute took effect. However, it 
illustrates why RTC and its predecessors in interest never had a right to expect approval of, or 
mere ministerial review of, their current PRC Plan. It provides:  

a landowner's rights shall be deemed vested in a land use and such vesting shall 
not be affected by a subsequent amendment to a zoning ordinance when the 
landowner (i) obtains or is the beneficiary of a significant affirmative 
governmental act which remains in effect allowing development of a specific 
project, (ii) relies in good faith on the significant affirmative governmental act, 
and (iii) incurs extensive obligations or substantial expenses in diligent pursuit of 
the specific project in reliance on the significant affirmative governmental act.  

(Emphasis added) The statute re-emphasizes that vested rights relate only to “development of a 
specific project.” RTC and its predecessors in interest never have a legal right to develop a 
“specific project” other than the specific proposal approved in 1978-79 for a five-story building. 
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Cole v. City Council of Waynesboro, 218 Va. 827, 834, 241 S.E.2d 765 (1978). However, 
that doctrine has no application here. No one is proposing rezoning RTC’s parcel or 
otherwise depriving it of a “permissible land use.” The County did not know about, and 
never “permitted” RTC or its predecessors to build, a 23-story office tower or anything 
other than the five-story building the County approved in 1978-79. Thus, the doctrines of 
vested rights and property rights in anticipated uses of land have no application to the 
County’s decision whether to approve RTC’s current PRC Plan.17 
 

b. Effect of 1978 approvals on Reston P&Z vote 
 
At the decisional meeting of Reston P&Z on Feb. 27, 2012, RTC’s attorney, Andrew 
Painter, indicated (according to the minutes) that “the property received zoning approval 
back in 1978 for commercial or office use only and is not subject to Reston Town Center 
zoning and has no height or density restrictions by law.” (Minutes of Reston P&Z 
Meeting of 2/27/12 at 3, emphasis added)  
 
Those minutes also indicate that in response to P & Z member Naugle’s comment “that 
he felt that the project was too large for the space, the position within the [Reston Town 
Center] area, and the near-term demand for office space,” Mr. Whealen (Managing 
Partner of RTC) stated that: “Since he had no limits on height or density, he could have 
built it much larger.” (Id. at 4-5, emphasis added) 
 
In addition to Mr. Naugle, others also expressed serious misgivings about RTC’s 
proposal, but they seemed affected by RTC’s legal position. For example, Mr. Kennedy 
supported “Mr. Goudie’s position on residential balancing but believes that it is too late 
to encumber this particular project at this point in the approval process.” (Id. at 5, 
emphasis added) Mr. Kennedy also “expressed despair with the timing of the project, 
given the recommendations made within the various community-driven planning 
committees that have not yet become law, but recognized the developer’s right to due 
process in the absence of formal legal opposition.” (Id. at 7, emphasis added) He voted to 
approve the application. (Id.) 
 
“Mr. Walker expressed concern about the height (because it differs from the original 
taper-down concept), the high amount of parking, and the impact of vehicle traffic on the 
roads in the immediate vicinity.” (Id.) However: “Mr. Walker left before the vote, so First 
Alternate Jared Willcox was permitted to vote as per committee rule.” (Id. at 7) Mr. 
Willcox voted to approve RTC’s application. (Id.) 
 

                                                
17 Acceptance of RTC’s approach seemingly would open the door to “stealth” redevelopment, or 
“Trojan Horse” redevelopment. A landowner could propose very limited, non-controversial PRC 
development and get rezoning and related approvals. Then, the landowner could rely on those 
rezoning actions later on to demand extremely dense, intense redevelopment, even if it were flatly 
inconsistent with the objectives and regulations for PRC zoning, the Comprehensive Plan, and the 
surrounding development.   
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c. Effect of 1978 approvals on Planning Commission vote 
 
At the PC’s decisional meeting on RTC’s application, Commissioner de la Fe -- the only 
Commissioner who actually spoke in favor of RTC’s Plan – indicated that the 1978 
approvals were decisive.   
 

. . . The process for getting this case to us tonight, in reality, began more 
than 30 years ago when the rezoning and redevelopment plans for this 
property were approved. Those actions created what can truly be called a 
unique situation. The approvals included proffers. However, there were no 
height or intensity limitations. . . .  

 
Verbatim Excerpt at 1.18 Mr. de la Fe believed the 1978 approvals trumped the concerns 
pointed out in the Staff Report. “Though I fully respect staff’s view concerning height 
and intensity, I believe that given the original approval without height or intensity limits, 
this PRC Plan complies with that approval.” In his view “there have not been sufficient 
significant changes to negate the original approval.” (Verbatim Excerpt at 2)  
 
Thus, in his view the 1978 Board approvals essentially covered RTC’s 2010 application. 
That conclusion is baseless, as explained above, and several Commissioners disagreed 
with Commissioner de la Fe. Commissioner Alcorn said: “I concur with staff on this one 
and I don’t think this is the right place for a new focal point as the applicant articulated in 
their application. So I will not be supporting the motion.” Commissioner Lawrence then 
stated: “I ally myself with Commissioner Alcorn.”  
 
Commissioner Hart then agreed with “Commissioner Alcorn and staff” and explained in 
more detail.  
 

I believe that the Ordinance requires us to do an evaluation of an 
application like this in the context of the Comprehensive Plan. Even if it’s 
a PRC Plan, we have to be looking at the Comprehensive Plan. I think 
staff is correct that this is not in conformance with it. I think I understand 
the applicant’s position about why they’re exempt from that and I would 
disagree with that. 

 
Verbatim Excerpt at 3. As to the application’s consistency with TOD planning, 
Commissioner Hart said: 
 

                                                
18 At the March 14 PC public hearing, Commissioner de la Fe noted legal issues raised by RTC. 
“Mr. Walsh has promised us a legal document – I would ask staff to get from the County 
Attorney” a legal interpretation and summary of “the record of the discussion  . . . at the time of 
approval of the new PRC approval process . . . .” (Verbatim Excerpt from March 14, 2012 PC 
meeting at 1) He confirmed from Staff that no limits had been set for height or floor area ratio 
(FAR) in the current application or its predecessor.” (Minutes of March 14, 2012 PC meeting at 
9)  
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I think at three-quarters of a mile – 0.8 or whatever it is – a building this 
large is really more automobile-oriented. There are very few people that 
are going to be walking eight-tenths of a mile and that this particular 
building is too big and too far from the [Metrorail] station. 

 
Id. “If it were smaller, I think I could support it. If it were closer to the station, I think I 
could support it.” Id. 19  
 
Clearly, Commissioner Hart is correct that the decision on RTC’s current proposal should 
be based on the PRC Plan provisions, in the context of the current Comprehensive Plan 
and present-day realities. 20 
 

5. Even if one were to determine whether substantial changes affecting the 
public interest have occurred in the vicinity of RTC’s parcel since the 1978 
development approvals, clearly such changes have occurred, so that RTC’s 
PRC Plan should not be approved  

 
Even if one tried to determine the nature and extent of changes affecting the public 
interest since 1978, clearly disapproval of RTC’s current Plan should follow. First, as 
discussed above in Part 1, RTC’s Plan is not in accordance with the current 
Comprehensive Plan in numerous crucial respects. That Comprehensive Plan was 
prepared after a substantial period of investigation and community planning.  
 
Second, circumstances affecting the public interest in the general vicinity of RTC’s 
parcel have undergone a veritable sea change since the 1978 rezoning. For example: 
 

1. Reston Town Center, adjacent to RTC’s property, did not even exist in 1978. The 
rezonings that established the Town Center’s Urban Core and designated adjacent 
parcels as part of Town Center (with height and intensity limits) were not 
approved until 1987.21 

 
2. No Metrorail line to Reston or beyond was in the pipeline in 1978.  

 
3. In 1978, Fairfax County still had a fairly suitable overall ratio of housing units to 

the number of people who worked in the County (it still was 1.39 jobs per 
household in 1980).22 But between 1980 and 2005, the County’s job base grew by 

                                                
19 Commissioner de la Fe agreed that RTC’s economic argument – that its development has to 
have the proposed intensity to make redevelopment feasible – is beside the point. “That is not 
what we act on. We act on land-use issues.”  
20 Commissioner Hart also was concerned about the implications of approval of the 23-story 
proposal on other properties similarly situated. We discuss that issue below in Part 6. 
21 Staff Report, op cit., at 2. 
22 In 1980, Fairfax County was home to about 303,000 jobs and 217,900 households, for an 
overall ratio of 1.39:1.  George Mason Univ., Center for Regional Analysis, Fairfax 2030: More 
Jobs Than People, pp. 5-6 (April 26, 2007).    
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170 percent (to about 820,200 jobs), while there was only a 75 percent increase in 
the number of households during that period (to about 382,100 households). 23 
The excess of demand over supply caused hyper-inflation in home prices and 
rental costs.24 Today, as you know, a high percentage of Fairfax County residents 
pay an excessive proportion of their income for housing costs.  

 
Thus, the County’s housing needs have changed dramatically since 1978. 
Correcting the County’s serious jobs-housing imbalances now is a much greater 
need than building new office skyscrapers in areas where the Comprehensive Plan 
discourages them. 

 
The tremendous changes in major factors affecting the public interest preclude giving 
weight to the 1978 approvals when considering the merits of RTC’s current plan.  
 

6. Approval of RTC’s proposal would set a problematic precedent regarding 
other properties zoned PRC, or a comparable zoning classification, in 
Fairfax County 

 
As Commissioner Hart stated in opposition to RTC’s proposal:. 
 

If we approve buildings this large, this far away from the station, it’s 
going to be very difficult to deny the same sort of application for similarly 
situated properties at 0.8 or even closer to the station. That has 
implications for the amount of development that we’ve contemplated, I 
think, particularly in Tysons Corner . . . . 
 

Id.25 All of Reston is zoned PRC. So is Cardinal Forest and much of Burke. Similar 
zoning covers Tysons Corner (PTC classification) and other areas of the County (PDH). 
 
Commissioner de la Fe argued that approval here would set no “precedent for anywhere 
else” because “this is a unique situation where the original approvals have no height or 
intensity limitations.” Id. However, as mentioned, the PRC provisions and their 
predecessor RPC provisions have never had height or intensity limitations per se. Neither 
do the PTC and PDH provisions (although they contain certain density limits).  
 

                                                
23 More Jobs Than People, supra note 5, at 5-6. The resulting overall County jobs-housing ratio 
of 2.15:1 is less significant than those in its individual communities, however. As mentioned 
above, individual communities are the focus of jobs-housing balance in the APA’s view. The 
jobs-housing ratios for Reston are mentioned above (p. 3).   
24 See generally, e.g., Thomas A. Loftus, Why rent has risen so high in the area, Wash. Post, Dec. 
26, 2010, p. A26. 
25 Commissioner de la Fe agreed that RTC’s economic argument – that its development has to 
have the proposed intensity to make redevelopment feasible – is beside the point. “That is not 
what we act on. We act on land-use issues.”  
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There appears to be nothing so unique about RTC’s situation that other landowners 
similarly situated -- with PRC zoning, or with similar zoning such as the PTC 
classification in Tysons Corner – could not demand development of equal height and 
intensity, regardless of the objectives and regulations of the zoning district. A Board’s 
refusal to allow a specific use of land is unlawfully discriminatory when "a land use 
permitted to one landowner is restricted to another similarly situated." Board of 
Supervisors of James City County v. Rowe, 216 Va. 128, 140, 216 S.E.2d 199, 209 
(1975).26  

 
Conclusion 

 
RTC’s current PRC Plan is not in accordance with the County’s PRC Plan requirements, 
and thus it should not be approved. Those requirements are valid and call for 
discretionary judgment by the Board on the merits of RTC’s current plan, rather than on 
previous plans by its predecessors in interest decades ago.      
 

                                                
26 Cf., e.g., Bd. of Supervisors v. McDonald's Corp., 261 Va. 583 (2001) (“That the properties in 
question are adjacent to one another is insufficient alone to establish a zoning discrimination 
claim.” 261 Va. at 591 (citing Helmick v. Town of Warrenton, 254 Va. 225, 231, 492 S.E.2d 113, 
116 (1997)).  RTC argues: “To the best of our knowledge, there were only four properties in 
Reston that were not rezoned in 2007: that owned by the County, that owned by Inova, that 
owned by HCA, and this parcel. Every other private property is subject to more specific and 
detailed proffers and development plans, and only the RTC Property was not subjected to similar 
constraints when it was rezoned.” RTC-Bobzien letter of 4/13/2012, at p. 3 (marked as “draft”). 
Any such claim should be subjected to strict verification before reliance is placed on it.  


