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To keep our friends somewhat current, below is a summary of  

EHI activities since our last Update, in June 2014. The headlines are: 

 

 EHI examines evidence that regulatory barriers to housing affordability have 

interstate effects and explores potential federal remedies  

 EHI raises issue of apparent interstate effects of regulatory barriers at 

national Housing Summit 

 Loudoun County (Virginia) plans for future Metrorail (commuter rail) 

station areas get reality check about housing from Urban Land Institute 

 Reston (Virginia) planners turn attention to redevelopment of Village 

Centers, after strong housing planning for Metrorail station areas—as 

advocated by EHI 

« « « » » » 
 

EHI examines evidence that regulatory barriers to housing affordability 

have interstate effects and explores potential federal remedies 
 

A number of recent studies indicate that regulatory barriers to housing growth and 

affordability in some of the nation’s wealthier states are interfering with the ability of 

low- and moderate-income Americans to move into those states for better economic 

opportunities. EHI is examining whether Congress would have the authority to prohibit 

unwarranted state and local regulatory restrictions on housing supply (“exclusionary 

housing policies”) that have interstate effects.  

 

Economic analyses have shown that housing prices have become excessively high, 

compared to construction costs, in a large and increasing number of major metropolitan 

areas across the United States in recent decades. (For more on those analyses, see 

ECONOMIC EFFECTS OF EXCLUSIONARY HOUSING POLICIES on EHI’s website 

(http://www.equitablehousing.org/news/119-economic-effects-of-rbs.html). 

 

Between 2001 and 2011, for example, there was a 49 percent increase in the number of 

households that paid more than 50 percent of their pre-tax income for housing. More than 

20 million American households paid more than 50 percent on housing costs by 2011. 

The vast majority of those households were low-income. 
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Exclusionary housing policies have been largely responsible for the increasing disconnect 

between housing prices and construction costs. The studies summarized below indicate 

that those policies are slowing the movement of Americans to many states that have 

highly productive metropolitan economies and high wages. Meanwhile, Americans 

increasingly are moving to lower-wage states with less vibrant economies but better 

housing affordability.   

 

Congress may regulate a state or local policy that has harmful economic effects extending 

into other states, under the Commerce Clause of the U.S. Constitution. Also, a state or 

local policy that effectively prevents low- and moderate-income Americans from moving 

to that state arguably violates the Constitutional right of Americans to migrate freely 

from one state to another. Such a policy also may violate the individual right to equal 

protection of the laws.  

 

In EHI’s view, Congress may prohibit exclusionary housing policies in any or all states, 

if it concludes that those policies affect commerce in other states or violate individual 

Constitutional rights. Although we are not aware of any consideration of those interstate 

effects yet in Congress, and although there are complex questions as to what form of 

Congressional action might be advisable, potential authority seems to exist.  

 

We summarize some recent studies and legal considerations below.  

 

Recent studies 

 

The major study discussed in our last Update indicates that a century-long trend of 

convergence in the average per-capita incomes of different States of the Union has 

slowed considerably since about 1980. Peter Ganong and Daniel Shoag, Why Has 

Regional Convergence in the U.S.Declined? Harvard Kennedy School RWP 12-028 

(March 2013), available at http://ssrn.com/abstract=2081216. That study presents 

evidence that: 

 

1. The tremendous housing price inflation in wealthier states since the 1970’s is 

responsible for slowing that migration and convergence;  

2. The greater restrictions on housing growth in wealthier states since that time are 

strongly associated with that inflation; and  

3. Almost a third of the rise in economic inequality among American states since 

1970 (when American incomes were, by historical standards, most equally 

distributed) may be accounted for by those trends. 

 

EHI recently has reviewed other findings that are consistent with that study. For example: 

 

 Ryan Avent, a correspondent for The Economist (London), shows in his new book, 

The Gated City (2011), that most of the growth in productivity and wages in the 

United States has come from rich Coastal metro areas such as San Francisco (e.g., 

Silicon Valley), Boston, and New York City. However, contrary to expectations 

(and historical patterns), more people have moved away from these flourishing 

areas than have moved to them. The best explanation for that phenomenon, Avent 

http://ssrn.com/abstract=2081216
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argues, is that entry into the regions with high productivity is gated by zoning, 

keeping individuals out and ensuring that the growing sectors are not able to add 

more workers.  

 Edward L. Glaeser, a leading housing economist, has highlighted the adverse 

effects on the national economy of the population trend away from the most 

productive states and metros and toward states with more affordable housing. 

(Edward L. Glaeser, Houston, New York Has a Problem, City Journal, Summer 

2008, at 62, 67.)  

 

See, e.g., David Schleicher, City Unplanning, 122 Yale Law Journal 1670, 1693-94 

(2013). Also, The Atlantic magazine calculated in early 2014 that:  

 

 Many dense, high-income states are continuing to lose population, while many 

poorer states with plentiful land continue to add families; and 

 Numerous states with the most upwardly mobile cities (according to the Equality 

of Opportunity Project of Harvard Univ. and UC Berkeley) are seeing net 

emigration.  

 

Derek Thompson, Why Americans Stopped Moving to the Richest States, TheAtlantic.Com, 

Jan. 10, 2014.  

 

Sources of federal authority  

 

A. Commerce Clause 

 

Congress has broad authority to regulate interstate commerce. The Commerce Clause of 

the U.S. Constitution provides that “Congress shall have power [to] regulate 

commerce . . . among the several States.” (Art. I, § 8). Commerce “among the several 

States” means “commerce which concerns more states than one.” See, e.g., Gibbons v. 

Ogden, 22 U.S. 1, 194 (1824) (per Marshall, C.J.).)  

 

“[A]ttempts on the part of any single State to isolate itself from difficulties common to all 

of them by restraining the transportation of persons and property across its borders” is 

unlawful state interference with interstate commerce. Edwards v. California, 314 U.S. 

160, 173-174 (1941) (state statute that made it a crime to assist an indigent person to 

enter the state was unconstitutional state interference with interstate commerce).   

 

Exclusionary housing policies may interfere with interstate commerce by affecting 

interstate industries involved with the housing market.   

 

Ultimately, whatever stimulates or retards the volume of residential sales, 

or has an impact on the purchase price, affects the demand for financing 

and title insurance, those two commercial activities that [are shown by the 

evidence] to have occurred in interstate commerce. 

 

McLain v. Real Estate Board of New Orleans, 444 U.S. 232, 245 (1980) (federal antitrust 

lawsuit permitted to challenge local brokerage practices). Likewise, real estate rentals 
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“unquestionably” affect interstate commerce. Russell v. United States, 471 U.S. 858, 862 

(1985) (federal criminal statute was validly applied to destruction of a single rental 

apartment building).  

 

Congress has enacted numerous statutes regulating local and state housing matters. For 

example, the Fair Housing Act of 1968, (42 U.S.C. §§ 3604-06, 3617, as amended), 

prohibits discrimination in the sale or rental of housing based on race, color, religion, sex, 

handicap, familial status, or national origin. Congress acted in part under its Commerce 

Clause authority.  

 

Exclusionary housing policies discriminate disproportionately against minority groups. In 

upholding federal authority to prohibit racial discrimination in public accommodations, 

the U.S. Supreme Court found “overwhelming evidence of the disruptive effect that racial 

discrimination has had on commercial intercourse.” It mentioned interference with 

interstate travel by more than 20 million African-American citizens. Heart of Atlanta 

Motel v. United States, 379 U.S. 241, 257 (1964). Similarly, the recent studies mentioned 

above find adverse effects on interstate migration by low- and moderate-income 

Americans due to exclusionary housing policies.  

 

Congress already has prohibited exclusionary land use regulations by state and local 

governments in one situation—where such policies affect interstate commerce and 

substantially and unnecessarily burden religious exercise. Religious Land Use and 

Institutionalized Persons Act of 2000 (“RLUIPA”), 42 U.S.C. §§ 2000cc(1)(a) (provision 

applies in several circumstances, including where “the substantial burden affects, or 

removal of that substantial burden would affect, commerce . . . among the several 

States”).  

 

The Supreme Court has described Congress’ discretion over interstate commerce very 

broadly. For example: 

 

A court may invalidate legislation enacted under the Commerce Clause 

only if it is clear that there is no rational basis for a congressional finding 

that the regulated activity affects interstate commerce, or that there is no 

reasonable connection between the regulatory means selected and the 

asserted ends. 

 

Hodel v. Indiana, 452 U.S. 314, 323-324 (1981). Thus, there are substantial reasons for 

thinking that Congress may prohibit state and local exclusionary housing policies if it 

concludes they affect interstate commerce.  

 

B. Other potential sources of federal authority 

 

Exclusionary housing policies in a state also may violate the Constitutional privileges and 

immunities of citizens of other states to travel and migrate freely throughout the United 

States. The “freedom to travel throughout the United States has long been recognized as a 

basic right under the Constitution.” Shapiro v. Thompson, 394 U.S. 618, 631 (1969) 

(quoting United States v. Guest, 383 U.S. 745, 757-758 (1966)). That individual right has 
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been applied to an “indigent who desires to migrate, resettle, find a new job, and start a 

new life.” Shapiro, 394 U.S. at 629.  

 

Among the Constitutional provisions cited in support of that right (in addition to the 

Commerce Clause) are the Privileges and Immunities Clauses of Art. IV, Sec. 2, and of 

the Fourteenth Amendment. Further, a regulation that has the effect of imposing a penalty 

on the exercise of the right to travel violates the Equal Protection Clause of the 

Fourteenth Amendment “unless shown to be necessary to promote a compelling 

governmental interest.” See Saenz v. Roe, 526 U.S. 489, 499 (1999), quoting Shapiro, 

394 U.S. at 634. Congress has express power to enforce the provisions of the Fourteenth 

Amendment by appropriate legislation, under Section 5 of that Amendment.  

 

C. Conclusions and further questions 

 

In EHI’s view, Congress may prohibit exclusionary housing policies—including those of 

local and state governments--if it has an adequate basis for concluding that those policies 

affect commerce in other states or violate individual Constitutional rights. Although it is 

doubtful that the recent studies finding interstate effects of those policies will lead to 

Congressional action in the near future, potential authority seems to exist. 

 

Other important questions about a possible federal role are beyond the scope of this 

article. They include:  

 

1. What specific form of Congressional legislation would be advisable, if Congress 

determines it should regulate interstate effects of exclusionary housing policies 

generally? and  

2. Under what circumstances might individuals bring a legal challenge based on 

alleged violations of their Constitutional rights due to exclusionary housing 

policies?  

 

EHI intends to explore such questions further. As to what form of Congressional 

legislation might be advisable, decisions on the appropriate use of a particular parcel of 

land—for housing or other purposes--usually require consideration of site-specific factors.  

The ultimate governmental decisions on land use generally have been left to local 

governments (except regarding state or federal land). Possible adverse consequences of 

an unnecessarily deep federal role in local land use decisions should be considered.   

 

However, local governments are only enabled to make land use decisions by delegation 

of authority from their state government. Land use decisions by governments at all levels 

must be consistent with the federal and state constitutions, the terms of the enabling 

statute, and other governing laws. Also, as mentioned, Congress already has legislated to 

prohibit exclusionary land use regulations by state and local governments, where they 

affect interstate commerce and substantially and unnecessarily burden religious exercise.  

 

So, precedents exist for some form of federal statute prohibiting over-regulation by local 

and state governments that restricts housing opportunities. EHI hopes that kind of over-
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regulation can be controlled effectively across the United States—ideally by state and 

local governments, or if necessary with prodding from the federal government. 

 

 

EHI raises issue of apparent interstate effects of  

regulatory barriers at national Housing Summit 
 

On September 15 and 16, 2014, the Bipartisan Policy Center (BPC) held a Housing 

Summit in Washington, DC, concerning major federal housing initiatives for which there 

may be bipartisan support. BPC was founded in 2007 by former Senate Majority Leaders 

Howard Baker, Tom Daschle, Bob Dole, and George Mitchell. The summit, attended by 

more than one thousand housing officials, developers, academics, and advocates from 

across the United States, focused on five issues:  

 

1. Further reform in the Nation’s housing finance system, to create robust private 

sector housing investment and assure consumers fair access to sustainable and 

affordable mortgage credit;   

2. Continued support for homeownership (which still is the choice of most American 

households and a goal even for most younger renters); 

3. Affordable rental options for low-income Americans;  

4. Continued financial support for rural housing; and 

5. Better coordination of federal programs that deliver housing and related services 

to seniors—including those who wish to age in place. 

 

EHI question about interstate effects of regulatory barriers 

 

In a panel discussion of affordable rental options, EHI president Tom Loftus asked 

whether Congress should consider legislation to counter exclusionary housing policies in 

the states, given their apparent interstate effects. He pointed out that exclusionary housing 

policies undercut the effectiveness of federal housing programs and of Congress’ long-

stated goal of a decent home and suitable living environment for every American family. 

He also noted the strong bipartisan agreement (summarized below) that exclusionary 

housing policies are a major, national housing problem.  

 

There appears to be no significant consideration on the Hill yet of possible federal 

legislation on the subject. However, EHI will continue to study the possible federal 

ramifications of exclusionary housing policies that have interstate effects.    

 

Bipartisanship—and nonpartisanship—are in EHI’s DNA 

 

In his remarks opening the Summit, Senator Mitchell—a 1998 Nobel Peace Prize 

nominee for his leadership in the Northern Ireland peace process—emphasized the 

crucial importance of bipartisanship to progress on complex issues such as federal 

housing policy. He noted that all parties have something to contribute and emphasized the 

importance of full, respectful communication among interested parties before housing 

strategies are determined.   
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Senator Mitchell’s emphasis on bipartisanship strikes a responsive chord at EHI. Our 

mission is to solve what is seen as a major housing problem by knowledgeable people 

across the political spectrum. For example, federal commissions appointed by both 

Democratic and Republican Administrations, and by Congress, have determined that 

suburban zoning often creates major barriers to the construction and affordability of 

needed housing. Similar effects of zoning and other housing restrictions in many big, 

central cities also have been documented recently.  

 

Removing those exclusionary policies would promote policy aims of Americans 

generally. Doing so would reduce poverty, inequality, and discrimination substantially. It 

also would prohibit government over-regulation that unduly restricts housing 

opportunities. It would allow government housing spending to stretch further, and it 

would not necessitate a new government spending program.  

 

EHI fully supports a bipartisan approach to meeting Congress’ long-stated housing goals 

and America’s housing needs.  

 

 

Loudoun County plans for future Metrorail (commuter rail) station 

areas get reality check about housing from Urban Land Institute 
 

EHI continues to monitor housing planning in major growth areas of its local area 

(Northern Virginia), including Loudoun County’s planning for two future Silver Line 

Metrorail station areas northwest of Dulles International Airport (see map below). Those 

stations are a continuation of the Silver Line from Fairfax County, where EHI 

successfully advocated a strong housing component around the Metrorail stations in 

Reston and the Route 28/CIT.  

 

The Loudoun County Board of Supervisors is hearing from various consultants about the 

planning issues. Loudoun is expected to have the fastest economic growth of any county 

in the Washington, DC, region between 2012 and 2032, largely due to the new stations. 

Loudoun’s workforce is forecast to increase by about 70% during that period, which will 

create a demand for more than 63,000 housing units.    

 

Housing new Loudoun workers in the county is crucial. Already, almost half of 

Loudoun’s workforce (45%) lives elsewhere. Development that consists predominantly 

of office and other commercial development would push housing prices up, putting them 

farther out of reach of low- and moderate-income workers in Loudoun.  

 

Unfortunately, the County Board’s initial impulse seemingly was to maximize 

government tax revenue from new development—by focusing on office development 

around the new stations—rather than plan adequately for housing the county’s present or 

future workforce.  

 

Such fiscally-driven planning and zoning still is common in the Washington metropolitan 

area and other major metropolitan areas. It leads to housing shortages, unaffordable 

housing prices, housing market instability, increased poverty and homelessness, 
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excessive traffic congestion, extreme commuting times and fuel consumption, sprawling 

development and related environmental degradation, and lost economic development near 

employment hubs.  

 

 

 
 

 

There also is the trend discussed above of many workers no longer taking jobs in areas 

where housing is unaffordable due to inadequate housing supply—even though job 

opportunities often are better there. Fiscally-driven planning and zoning restrictions on 

housing needed by the workforce seems particularly inappropriate in a wealthy county 

such as Loudoun, where the median household income is one of the highest in America 

(currently $117,876).  

 

In May 2014, Loudoun County got a reality check from the Urban Land Institute (ULI). 

Its Technical Assistance Panel (TAP) Report makes many salient points regarding the 

importance of ample housing opportunities near transit and commercial growth areas.  

 

One of ULI’s messages to the Board is: “Do Not Fear Multi-Family Housing.” 

Addressing concerns that multi-family housing would cause a drain on Loudoun’s budget 

by adding greatly to school enrollment, ULI states: 

 

There is a myth that building multi-family housing in walkable urban 

places will result in overwhelming the public schools with children. This 
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myth is particularly a concern regarding rental multi-family housing. The 

experience in Arlington County is exactly the opposite of this mythical 

fear. . . . 

 

(ULI Washington, Harvesting the Value of Metrorail in Loudoun County, Virginia (“TAP 

Report”), p. 19) (Arlington County, Virginia, is an inner suburb of Washington, DC, with 

walkable, urban Metrorail corridors.)  

 

According to ULI, the “now-walkable urban 11 percent of Arlington County generates 55 

percent of the County’s tax revenues . . . .” However, the generation rate of school-age 

children per household in that part of Arlington has been less than 8 percent of the rate of 

single-family for-sale housing in the County. “The multi-family housing has been 

subsidizing the public schools, which is one reason that Arlington County schools are 

among the best in the Commonwealth of Virginia.” (Id.) 

  

 . . . Communities with walkable urban places have found that the cost of 

residential services can be offset with the revenue generated by retail and 

restaurant uses. A monoculture of residential or commercial uses cannot 

serve the entire community, and will fail to attract the ever-desirable 18-35 

“millennial” demographic . . . .  

 

(Id.) “Since housing represents about 60 percent of the square footage in real estate, the 

Panel emphasized that there should be ample allowance for residential development – 

both rental and for-sale – at the station areas.” (Id., p. 20) 

 

ULI “advised that the County reconsider its plans for major office space development 

around these two stations.” (TAP Report, p. 13) It explained that current market trends 

are inconsistent with such planning. Demand for office space is shrinking. Among the 

examples of current trends, ULI mentioned the redevelopment plans for Metrorail station 

areas in Clarendon, Tysons Corner, and Reston Town Center in Northern Virginia, and 

White Flint in suburban Montgomery County (MD).  

 

Clarendon—perhaps the most popular of Arlington’s Metrorail station areas—already has 

enough residential development to balance the number of workers there. Tysons Corner 

and Reston Town Center will be redeveloped with vastly more housing. Their jobs-

housing ratios will drop to approximately 4 workers per housing unit from their current 

ratios of 12-15 jobs per housing unit. White Flint also will redevelop with a much-

improved jobs-housing ratio—down from about 8.5 to less than 3 jobs per housing unit.  

 

EHI will continue to monitor Loudoun’s Metrorail-area planning and urge the county to 

include an adequate amount of housing. 
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Reston planners turn attention to redevelopment of Village Centers, 

after strong housing planning for Metrorail station areas 

—as advocated by EHI 

 
With Reston’s redevelopment plan approved for its Metrorail Silver Line station areas 

(“TSA’s”—approximately a half-mile around each station), Reston’s planning focus now 

is on its Village Centers and their surrounding residential neighborhoods.  
 

As discussed in our last Update, those TSA plans are a major advance for jobs-housing 

ratios and housing affordability in Fairfax County. Thanks in part to EHI’s vigorous 

advocacy, those plans call for enough new housing to accommodate as many workers as 

are forecast to join the planned office and other commercial enterprises.  

  

The Village Centers—located approximately 1 to 2 miles from the station areas—include 

local retail establishments, some office space, and many of the community’s apartments, 

condominiums, and townhouses. Four of the five the Village Centers currently have more 

square footage devoted to residential than to commercial development (ranging from 

55% to 72%). 

 

EHI President Tom Loftus attended the October 18 Village Center-focused community 

meeting in Reston, conducted by Fairfax County’s Dept. of Planning and Zoning. He 

encouraged Phase II planners to maintain or enhance the ratio of residential to 

commercial square footage in the redevelopment plans for the Village Centers. As he 

noted, it is necessary to devote more square footage to residential than to commercial 

development, in order to house an equivalent number of workers.  

 

 

Your support helps us continue and expand our operations. In fact, feel free to send 

money! (You could even mail the form below back to us.) 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -   

Equitable Housing Institute    /    P.O. Box 1402, Vienna, VA 22183 
 

I support EHI=s important work! I am giving: 

___ $100   ___$50   ___$25  ___$10   Other: $________  
 Please make checks payable to EHI and consider your postage costs as part of your 

contribution. It will save EHI many times that amount in mailing costs.  

 FOR CREDIT CARD CONTRIBUTIONS: Please donate through EHI=s website 
(http://www.equitablehousing.org).   

CONTRIBUTIONS TO EHI ARE TAX-DEDUCTIBLE 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 
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