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To keep our friends current, here is a summary of EHI-related  

news since our last Update (in June). The headlines are: 

 

 EHI issues analysis of Loudoun County, Virginia, housing needs related to 

future Metrorail (commuter rail) stations  

 U.S. Supreme Court “disparate impact” ruling solidifies federal Fair 

Housing Act remedy for regulatory barriers (“exclusionary housing 

practices”) 

 New HUD rule on Affirmatively Furthering Fair Housing expands federal 

inquiry into exclusionary housing practices of funding applicants 

 

« « « » » » 
 

EHI issues analysis of Loudoun County, Virginia, housing needs  

related to future Metrorail stations 
 

The upcoming choices that Loudoun County, Virginia, makes about development in its 

future Metrorail (commuter rail) station areas will have a major impact on its residents’ 

housing costs and on housing supply in the Washington, DC, region. As we have reported, 

Loudoun is expected to have the fastest economic growth of any county in the 

Washington, DC, region between 2012 and 2032, with job growth creating a demand for 

up to 63,000 new housing units.   

 

Another significant step in Loudoun’s Metrorail-related planning is scheduled for 

December 2, when consultants give their development recommendations for those areas 

to the Board of Supervisors. EHI has been monitoring Loudoun’s planning as part of its 

local emphasis program on housing near new Metrorail Silver Line stations (including 

those in Fairfax County).  

 

On November 4, EHI began circulating its extensive analysis of housing needs in 

Loudoun in light of Metrorail’s arrival. Two Metrorail station areas northwest of Dulles 

International Airport (which is on Loudoun’s Eastern border) are under Loudoun 

County’s jurisdiction. Those are the Dulles Gateway (“Route 606”) and Ashburn (“Route 

772”) Stations (see map below). The airport is planning for its own Metrorail station.  
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Loudoun County is planning for development near two Silver Line Metrorail 

stations—the Dulles Gateway (“Route 606”) and Ashburn (“Route 772”) Stations 

 

 

EHI participated in the County’s two public planning workshops concerning land use 

near its two Metrorail stations (the “Scenario Planning Study Area” (SPSA)). The 

participants at those workshops indicated generally that they want urban-scale 

development around those stations. The “Community Workshop Scenario”—the one that 

participants from the community generated at the second workshop, in August—calls for 

a great deal more housing in that area than the other three scenarios (developed 

previously by Loudoun County’s consultants).  

 

Specifically, the “Community Workshop Scenario” calls for 9,052 housing units (almost 

all “urban multifamily attached” (UMFA)), and 12,593 jobs in the SPSA by 2040. (The 

resulting jobs-housing ratio would be 1.39:1. On average, there are approximately 1.5 

workers per housing unit.) At full buildout, under that scenario, there would be 22,441 

housing units (still almost all UMFA)) and about 42,279 total jobs (a jobs-housing ratio 

of about 1.88:1). 

 

That community-generated scenario is well-founded. Many thousands of workers (such 

as business owners and employees, professionals, service and retail employees) commute 

to jobs in the SPSA, and there are very few housing units there. (Specifically, there are an 
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estimated 6,114 jobs and only 124 housing units there now—an extremely high jobs-

housing ratio of over 49:1.)
1
  

 

A low jobs-housing ratio in the SPSA is important, because the overall area near those 

stations (the “Metrorail Service District”) is overwhelmingly commercial. It contains a 

total of more than 35,000 jobs and only 220 housing units.
 2

  

 

EHI’s analysis points out that Loudoun residents, whose Board of Supervisors will decide 

the development issues, have a strong stake in balancing commercial development with 

housing growth. Unless Loudoun County greatly improves the jobs-housing ratio in the 

SPSA, the expected commercial buildup will compound many challenges for Loudoun 

residents. Among those challenges are traffic congestion, higher housing prices, reduced 

open space in more rural areas due to development sprawl, and lost economic 

development in the form of local services. EHI’s analysis also explains that: 

 

 Loudoun already has widespread housing affordability challenges. Housing costs 

in the County are relatively high, even for Northern Virginia. Many major job 

categories in Loudoun, including numerous growth occupations such as medical 

and clinical lab technicians, do not pay enough to afford the housing there. Most 

people who work in Loudoun commute from elsewhere—including many from 

far-flung jurisdictions in other states, where housing prices are lower. 

 

 There is little or no financial advantage to the County by suppressing the supply 

of privately-financed housing that is needed in the station areas. Any net costs 

incurred by the County as a result of permitting enough housing there to balance 

the number of new employees would be minor, and would be far less than the 

massive increases in tax revenue due to commercial growth. Further, about 90% 

of the participants in Loudoun’s public planning workshop in May said they 

would accept increased taxes and fees as necessary to achieve the mixed-use, 

transit-oriented development they want near Metrorail. 

 

 The high and rising cost of housing in the County, due largely to strong demand 

and very limited supply in heavily commercial northeastern Loudoun including 

the Metrorail Service District, impacts taxpayers like a tax increase. The average 

monthly rent in the County increased by 73% from 2000 to 2013 (from $954 to 

                                                 
1
 There also are 271 hotel rooms there, but those units should not be considered as housing for 

Loudoun workers. They are designed for overnight visitors to the area.  

2
 By far the most popular of the three scenarios devised by the consultants is the “Compact 

Development Scenario.”  It also envisions much more housing than if current development trends 

were to continue. By 2040, there would be the same numbers and types of jobs and housing units 

as under the “Community Workshop Scenario.”  

At full build-out, however, only about 3,500 more housing units would be added under that 

scenario, versus roughly 20,000 additional jobs (mostly office jobs),which would raise the jobs-

housing ratio to about 2.6:1.The other two scenarios (the Trend and Housing Choices 

development scenarios) envision much less housing and higher jobs-housing ratios.  
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$1,654 per month). The affordable monthly rent (30% of household income) for 

the average Loudoun renter household is about $905. 

 

It is time for Loudoun County to start permitting enough privately-financed, multi-family 

housing close to its employment hubs so that people who work in the County generally 

can live in the County, if they wish. EHI’s complete analysis is posted at: 

http://www.equitablehousing.org/images/PDFs/LoudounMetrorailRelatedHousingNeeds-

hyperlinked.pdf.  

 

 

U.S. Supreme Court “disparate impact” ruling  

solidifies federal Fair Housing Act remedy  

for regulatory barriers (“exclusionary housing practices”) 
 

As discussed on EHI’s website, the U.S. Supreme Court ruled on June 25 that the federal 

Fair Housing Act (“FHA,” 42 U.S.C. § 3601 et seq.,) prohibits housing practices that 

have a disproportionately adverse effect on members of protected minority groups—if 

those practices do not have a justifiable purpose and properly limited scope. Texas Dept. 

of Housing and Community Affairs v. Inclusive Communities Project (ICP), No. 13–1371 

(June 25, 2015).  

 

Thus, the Court held (5-4) that discriminatory intent is irrelevant to whether such a 

“disparate impact” violation exists. There had been some disagreement in the lower 

courts about that issue—and the four dissenters on the Supreme Court were of the view 

that the FHA does not authorize disparate-impact claims. 

 

The Court’s ruling increases the importance of disparate impact liability as a basis for 

challenging exclusionary housing practices. The Court noted that: 

 

These unlawful practices include zoning laws and other housing 

restrictions that function unfairly to exclude minorities from certain 

neighborhoods without any sufficient justification. [Lawsuits] targeting 

such practices reside at the heartland of disparate-impact liability.  

 

(Slip op. at 17) Those practices generally have been difficult to correct under laws that 

require a showing of intentional discrimination to establish a violation. Exclusionary 

housing practices usually result from policies that are stated in neutral terms, and proof of 

intentional discrimination based on the protected categories (race, color, religion, sex, 

familial status, or national origin) often has been found insufficient.  

 

Courts and statutes that have prohibited exclusionary zoning and/or other exclusionary 

housing practices based on their adverse effects on lower-income people generally, 

regardless of the FHA criteria, have not required proof of discriminatory intent. However, 

disparate impact liability under the FHA offers minority-group victims of exclusionary 

housing practices numerous advantages. For example:  

 

http://www.equitablehousing.org/images/PDFs/LoudounMetrorailRelatedHousingNeeds-hyperlinked.pdf
http://www.equitablehousing.org/images/PDFs/LoudounMetrorailRelatedHousingNeeds-hyperlinked.pdf
https://www.law.cornell.edu/supct/pdf/13-1371.pdf
https://www.law.cornell.edu/supct/pdf/13-1371.pdf
https://www.law.cornell.edu/supct/pdf/13-1371.pdf
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 Strong remedies are available for FHA violations, such as reimbursement of the 

often enormous expenses (such as attorneys fees) that victims face in order to 

prove their cases. By contrast, laws and judicial decisions that prohibit 

exclusionary housing practices across the board have not provided for 

reimbursement of successful victims’ litigation expenses, generally speaking.   

 Legal “standing” to bring a lawsuit under the FHA is broader than the usual 

standing rules for challenges to exclusionary housing practices generally. Under 

the FHA, standing may be granted to Fair Housing organizations and to persons 

who suffer "a distinct and palpable injury" indirectly, in addition to people who 

are deprived of housing opportunities in the community by the practice at issue. 

By contrast, legal standing to sue over exclusionary zoning, for example, 

traditionally has been governed by more restrictive rules applicable to real estate 

disputes.  

 The FHA provides an administrative forum for resolving alleged violations, 

whereas relief from exclusionary housing practices generally has been available 

only through the more expensive and lengthy judicial process.  

 Relief under the FHA may be sought in a federal venue, whereas relief from 

exclusionary housing practices generally has been available only through state 

courts and/or agencies. 

 

Of course, the FHA only protects people in certain specific categories. For example, most 

families living in poverty in the United States identify as “White alone, not Hispanic or 

Latino.” (See, e.g., U.S. Census Bureau, Poverty Status of Families—2011-2013 

American Community Survey 3-Year Estimates (Table S1702).) Unless those families 

face housing discrimination because of their race, color, religion, sex, familial status, or 

national origin, they are not protected under the terms of the FHA.  

 

By contrast, general prohibitions on exclusionary zoning and/or other exclusionary 

housing practices protect lower-income people regardless of race, color, religion, sex, 

familial status, or national origin. Proving a disparate impact on minority-group members 

may be a daunting task, often requiring a sophisticated analysis of statistics. No such 

evidence need be given under a blanket prohibition on an exclusionary housing practice.  

 

As a practical matter, however, many people not protected by the FHA’s terms likely will 

benefit from correction of exclusionary housing practices that are FHA violations. Also, 

it often may be crucial to show a disparate impact on minority group members, in order 

to make a convincing case that a housing practice is unlawfully exclusionary.  

 

In EHI’s view, effective, new legislation at the state and/or federal level will be necessary 

to minimize exclusionary housing practices. Litigation, whether under the FHA or other 

relevant laws and judicial precedents, has not shown promise of solving the overall 

problems.  

 

Ideally, the new legislation should explain specifically which zoning and other housing-

related practices are unlawfully exclusionary. It should prohibit them explicitly and 

contain effective remedies for violations, which low- and moderate-income victims can 



6 

 

 

afford to pursue. EHI will make the drafting of model legislation on the subject a high 

priority for 2016. 

 

To read the Supreme Court “disparate impact” decision, you may click on the hyperlink 

above. To read EHI’s full summary, click on http://www.equitablehousing.org.  

 

 

New HUD rule on Affirmatively Furthering Fair Housing  

expands federal inquiry into exclusionary housing practices  

of funding applicants 
 

The U.S. Department of Housing and Urban Development (HUD) issued a rule on July 8, 

2015, clarifying and strengthening its requirements that applicants for federal housing 

funding address discriminatory, exclusionary, and other impediments to fair housing. 

HUD, Affirmatively Furthering Fair Housing (AFFH): Final Rule, 80 Fed. Reg. 42,272, 

42,352 (July 16, 2015).  

 

Under the AFFH rule (previously summarized on EHI’s website), applicants for federal 

housing funding will have to complete an Assessment of Fair Housing (AFH) that 

identifies fair housing problems in the applicant’s area and factors contributing to those 

problems. The applicant must also commit to taking “meaningful actions” to address 

these problems.  

 

The rule is another incremental step by HUD to discourage, by regulation, housing 

practices that violate the FHA. The rule has stronger provisions than HUD’s current 

program, under which HUD grantees are required to prepare an Analysis of Impediments 

(AI) to fair housing choice. Those very limited requirements have been deemed 

inadequate. See, e.g., Government Accountability Office, HUD Needs to Enhance Its 

Requirements and Oversight of Jurisdictions’ Fair Housing Plans (2010) (“GAO 

Report”), posted at: http://www.gao.gov/assets/320/311065.pdf.  

 

Nevertheless, the AFFH rule also has distinct limitations. For example, there may not be 

enough federal funding—and there may be too much red tape—to incentivize many 

exclusionary jurisdictions to correct their policies so as to qualify for the funding.  

 

Also, HUD’s resources for determining whether applicants actually are in compliance 

will remain quite limited, under foreseeable budget conditions. The agency’s resources 

for administering the current AI program and many other HUD oversight assignments 

have been hampered by budget cuts and staff reductions in recent years. See, e.g., GAO 

Report, p. 26. The AFFH rule certainly will not negate the need for effective, substantive 

legislation, which EHI intends to begin drafting next year (as mentioned above).   

 

HUD’s specific requirements for completing the AFH will be contained in a written 

Assessment Tool, which HUD has not yet finalized. There is concern, however, about the 

amount of time, resources and expertise that would be required to prepare a satisfactory 

AFH using the currently proposed Assessment Tool. According to Lisa Sturtevant, 

Executive Director of the Center for Housing Policy:  

 

http://www.equitablehousing.org/
http://www.gpo.gov/fdsys/pkg/FR-2015-07-16/pdf/2015-17032.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-07-16/pdf/2015-17032.pdf
http://www.gao.gov/assets/320/311065.pdf
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 HUD has estimated that it will take a local jurisdiction 240 hours to complete its 

assessment of fair housing, but that is likely an underestimate of the time needed 

to develop meaningful strategies for meeting fair housing goals.  

 Smaller jurisdictions and agencies that have faced budget cuts recently may be 

especially burdened. Local jurisdictions that are already short staffed will either 

have to divert time and resources to the new process or will have to hire outside 

consultants to help with the submission.  

 The new rule allows local jurisdictions to prepare a joint or regional fair housing 

assessment, which may well produce better results, but the new rule offers no 

specific incentives to take a regional approach to the assessment. 

 Some of the most relevant data that HUD expects applicants to analyze are very 

limited, and the final rule has been unclear about the types of local data that will 

be required. 

 

Lisa A. Sturtevant, PhD, Affirmatively Furthering Fair Housing in the Washington, D.C. 

Region, Helping Hands Blog, Nov. 5, 2015 (Housing Association of Nonprofit 

Developers (HAND), posted at: http://www.handhousing.org/affirmatively-furthering-

fair-housing-in-the-washington-d-c-region/. 

 

The first required AFH from applicants will be not be until 2017 or later, and none will 

be required until at least nine months after HUD's publication of the applicable 

Assessment Tool. The rule will apply to both governmental and other applicants for 

federal housing funding. To read the rule itself, you may click on the hyperlink to it on 

the previous page.  

 

 

  Season’s Greetings from EHI    
 

If you would like to donate to EHI, feel free to use the form or information below!  

 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -   

Equitable Housing Institute    /    P.O. Box 1402, Vienna, VA 22183 
 

I support EHI=s important work! I am giving: 

___ $100   ___$50   ___$25  ___$10   Other: $________  
 Please make checks payable to EHI and consider your postage costs as part of your 

contribution. It will save EHI many times that amount in mailing costs.  

 FOR CREDIT CARD CONTRIBUTIONS: Please donate through EHI=s website 

(http://www.equitablehousing.org).   

CONTRIBUTIONS TO EHI ARE TAX-DEDUCTIBLE 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

http://www.handhousing.org/affirmatively-furthering-fair-housing-in-the-washington-d-c-region/
http://www.handhousing.org/affirmatively-furthering-fair-housing-in-the-washington-d-c-region/
http://www.equitablehousing.org/

